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Introduction to
UPOV and the
CPVO
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UPOV Convention (UPOVAZ)) -

The International Union for the Protection of New Varieties of Plants (UPOV)
was set up in 1961 / FEBRTEYIH S AP ORI IR RO T 19614

Intergovernmental organization regulating and harmonising the International
legal framework for the protection of PVRs - Su/ generis system of [P
protection over plant varieties / & REAIHRRPVRs {3 [ PRy H AR S A EUR R] ZH 23—
— AR A b R R DR PR SR 1]

UPOV has its Headquarters in Geneva (Switzerland) — It has legal personality /
UPOVEFBAL FHWNEL (it - BAVE NS

UPOV currently has 77 Contracting Parties (Feb 2021) / UPOVH HiH 174452177
(202142 H)

UPOV Convention adopted in Paris in 1961 - revised in 1972, 1978 & 1991
> latest Act: 1991 Act / 1961 B2 idE 1 FIUPOV/ A Z)-19724 . 19784 FI1991 F & 1T
SEHNER: 19914 R




Legal Framework of the EU PVR system
K S PRI F VAR HE SR

The EU put in place the Community Plant Variety Rights (CPVR) system / Kkl
SCit 1« BREAE) AL (CPVR) &R 58

A sul generis (regional) system for the protection of plant varieties in the EU
tervitory/RAP KR IX ) AT E 8 (XD il

In line with the TRIPS Agreement requirements [Article 27(3)(b)]/ 56 =7 hLER
(2527 (3) (b) %] ;

Legal basis is Council Requlation No 2100/ 94 on Community Plant Variety Rights
(BR)/ T HEYIZFEERF] (BR) HIZE2100/ 945V 1E RN ;

Modelling on the UPOV Convention (the EU is member of UPOV since 2005)/ i’k
UPOVZ~ %) (BR B 200555 2 il AUPOV 22 2 B 1)

Managed by the Community Plant Variety Office (CPVO), in Angers, France/ Hi%HE
Angers [ RKE YIS AP R Ip 2= (CPVO) B HL




Agency of the EU opemtloma( ,
 — since 1995 and currently g%
i based in Angers, France. ﬁ;f

m : &G IRALE! 1995353?;&1351/]5 & :..,- 1

' - H B H s AR ] & A 3 '

Mission Statement:
, ‘To deliver and promote
~an efficient Intellectual
Property Rights system
that supports the creation
of new plant varieties for
the benefit of Society’
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Community Plant Variety Office



The Application procedure (

One
Application

— I HiE

Everybody can
apply o
FiA N T Hii —AMRE

One Procedure

27 Member
States of the
EU

B 8274~ 5

One Technical
Examination

—IRBARTR

One Decision

—A e




Uniform EU protection (B Zi—1{-4)

The protection under the EU system has a uniform effect
throughout the EU territory = 27 EU Member States

(Article 2 BR)/ BRULH R T 47 65K 451
=274 R B Rl b [ (BREE29%)

ermination on a Ugforw\




OUTLINE (K#)

Part I: Definition and Interpretation of the notion of
“Novelty”/ “Fhanth” BEE )5t Mg
Part [I: Definition and Interpretation of the notion of “Variety of

Common Knowledge’/ “CHEIGFR” BE& B 7t € MR

Part Ill: Protection of Propagating and Harvested wmaterial/ Wk
5B R PR




Part |

Definition and

Interpretation of the

notion of “Novelty”
“BratE” Wi St MR




Conditions for PVR protection (PVR{R#5A4)
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Conditions for the protection of a variety
i AT ORI ) SR AT

Article 5 UPOV 1991 Act / UPOV ~N41991F X ARE

2

The variety must be/ fFhvh 2 /2 :
NEW #i#i
Distinct %5
Uniform —3
Stable €




Notion of Novelty Ciisilki

Article 6 UPOV Act 1991/UPOV/AZI19914E T A6

o

Introducing concepts/ /44
Disposal of propagating or harvested material/ %4
aGR AR AL &
Selling of propagating or harvested material/ E5HEL
R R H B
The consent of the breeder/ & P HEr

The purposes of exploitation of the variety/ Mg
El:




Commercial novelty ilig gt

Selling
Marketing #5554

Accessibility of the variety ShFhin] Kk

» # Notion of novelty under patent law!
# BRET R AN !




Acts not affecting novelty I g7 )

Trials of the variety/ fFHA5%:

Sale or disposal of to others without the consent of the breeder/ KA BFEFE, FAAH
Bt A

Sale or disposal as part of statutory requirements/ {FRi%E BRI —& 7 BB E
Displaying at an official exhibition/ #£E J7 %W e

Sale [for consumption] of harvested material which is a surplus product from the
creation/testing of the variety, provided that the variety is not identified/ 4% [H 111 2]
WOERHIATARE, iz ARk iz i At B B3E /DN SRAS O RIAR P2 i, BT A2 120 PR U0

See EXP Notes on Novelty under the UPOV Convention / JUPOVL 29T # A 1HHIZE 5 vl ]




Examples GrfsiD

Agreement with +  Avoid food waste/
a farmer to test o B DIR 9

the variety/ 5%k o t th
AL e e

iR :
No remuneration
Harvested for the breeder/
material apt {305;?7 B = Io M
consumption/ - Does not result
”%ﬁ.%q%j‘% into commercial
Selling without exploitation/ A=
identification/ TG SN H K
NI ER=S




European Fruit Research Institutes Network
CIRIN K R FT A 45

Variety testing agreement — Conditions/ SRR -2%4
no financial compensation for the recipients/ XI5 # A G T M
no expenses for the recipients/ #5523 Jo 75 X AMEAT 5 H
evaluation of the horticultural wmerits of the variety/ 1%&FhE ZANE T

no transfer of rights from the breeder to the recipient/ & F#H A FRAFI
iEg

absolute prohibition on disposal of plant material/ #axi%E 1L b BRI KL
private trials (no third parties allowed)/ NG H (ARGHE=T725)

no release of fruits, pips or pollen of the variety before the variety is
protected by a PVR/ 12 BIPVRIRY Z /T, Ao RRSE. RAZEAEH




Time and territorial limits
(I 7 b B 1)

One year within the territory of the
Contracting party in which the application

has been filed/ {EHEH BG40 2 B 40 1 A —
2

Four years in a territory other than that of

the Contracting party in which the

application has been filed or Six years in
the case of trees or vines/ FEHRH HIE 47 ]
TP N TSR, BT A R ZE AR 1R D




UPOV Model Form for Applications tor PVRs

(UPOVE

H1EPVRs AR AERS )

8.  The variety has been [sold or otherwise disposed of to others, by or with the consent of the

breeder, for purposes of exploitation of the variety]’ / [offered for sale or marketed, with the o e s
agreement of the breeder]’ (Authority to delete as appropriate) 8. AnFROZE A MATIELT,

in [territory of application]:

TR E B H K & 5
AEE AN CHAGE = 1)

O not yet O for the first time (date) E\EE%%%: .
Ok OER
K

under the denomination

and 1n other terntories:

PAR AEH A AT

OpikR O B

O not yet O for the first time (territory and date) A2 FR

under the denomination




The EU Framework (FrEFHEZR)

Regulation 2100/ 94 (BR)/ %%12100/94 (BR)
Article 6 BR - Article 5 UPOV / BRE6% = UPOVEELH4%

Article 10 BR > Article 6 UPOV / BRE10%% > UPOVEG6

%k

Same concepts and notions / R FIMEE S X

Tervitorial scope: sale or disposal within the EU
tervitory (27 Member States) / it yEH: 7ERK P41 A
HEBKE (2T AR ED




Part ||

Definition and
interpretation of the
notion of “Variety of
Common Knowledge”

“OCRIAAT” MRS R I E S R




Common knowledge (A1)

Not linked to novelty/ gtk
JoR
Linked to the assessment of

distinctness/ 5ZFMHETEALH L

Not defined in UPOV 19491
Act/ UPOVAZI1991E AR F AR E X

Non-exhaustive list of
examples/ A 7B 513




Definition of Variety CfhiFfr)E )

To be considered of

common knowledge a

variety needs to
meet the definition
set out in the UPOV
Convention / &t
SCFPY Bl s L3 A2 UPOV A 2 1) %
TR e

Not necessarily
satisfy DUS for the

grant of a PVR / %
FE T A DUSHZ T PVRIF LR

A single plant is
not comsﬂered a

variet — KR A
NN~ /I\nnﬂ;%;IC '

A species (s not a
va $etg / — R
IEIJEI

PVR refused =
can enter in the
ﬁ wwvxom

soﬁgl\}vvlve\arﬁeltfed /

B




Tervitoriality — World test 4H+i—4arkiEmiR

| Detailed description #iiHER

Application for a PVR PVRHii#

5 z Living plant material accessible to the public
| o PN ARE] R BT AR R




Other type of informatio

“hfs B R

"M+ Books, publications, internet etc, T Wi PI%




Varieties no longer in existence (fFf2ALELE)

Variety description available in documented form/ it B LSO R

No living plant material can be found after/7E T FIENL T TIER B E ARV KL
a request to the breeder/ %I & F# HIiER
a request to the authority responsible for protection or listing/ a6 T3R5 SHIN 4 5024 JRHE H
(NI

procurement of commercial plant material from the market/ Nty bR DA EL

a request to institutions which have published a variety description/ St H R T SRR BN BIE K
a request to plant collections (e.g. botanical gardens, gene banks)/ HYEEER (ka5
PR )

> The variety cannot be considered common knowledge

> XM 2R AR E R



The EU Framework (Ex¥

Art. 7(2) BR > Art. 7 UPOV 91 Act

Same examples listed in UPOV / 5
UPOVH 41 Hi (7 A [F]

No further specification as to what
can be considered a variety of

common knowledge / oo TATMATHEIA
N R — 21 i B




Part llI

Protection of
Propagating and
Harvested Material
B AR AR AR S




The scope of the PVR
[Article 14(1) to (3) UPOV Convention]

PVRHJYE,

+

[UPOVAZIEE14 (1) & (3) 4]

Propagating material %

\

LN
é ,\4 Harvested material  waris

g Products wade directly from the harvest

/

BRI dy




Definition of propagating material
M BT E X

Propagating material covers reproductive and vegetative propagating material

B B HE L E E AR E 7 AR

UPOV Examples of factors for ascertaining whether a material is propagating material:

UPOVH & #4115 A% 3R AR DR 2R s 81«
(1) plant or part of plants used for the variety reproduction T i Fh B HA KRB 73 HEA) ;
(i) whether the material has been or may be used to propagate the variety ZM EHE 7 Ok BT Re B Sk BHHZ 5
(iif) whether the material is capable of producing entire plants of the variety ZYEHE & BENS A7 1% i Bl IF B AR R

(iv) whether there has been a custom/practice of using the material for propagating purposes 7254 1 Fi1%55 FRHE
FH L& i S8/ i

(v) the intention of the actors concerned (producer, seller, supplier, buyer, user) HFAT & (Ar=3. HEH . BLRR .
ST7~ HPD KRR,

(vi) if, based on the nature of the material and/or the form of its use, it can be determined that the material is
“propagating material”; or WIAARIEMRHTEFAN/ BEAT I, W UMHEM B “ BB 5 B

(vii) the variety material where conditions and mode of its production meet the purpose of reproduction of new
plants of the variety but not of final consumption. L= S ANE P T7 5T & % i MUBT A F08 H R, (EANT 2 B 208 2 H AR A AR .




Propagating vs Harvested Material
EYERSTIEIR RS

The UPOV Convention does not provide a definition of “propagating material”
nor of “harvested material” UPOVAZIEAHFE “MEHEFEL” M “WRAEL” 12 X

Dividing line between propagating material and harvested material?

Challenging exercise, insofar the latter can serve as propagating material £

MEAISCGRI R Z TA ) 0 7287 B et & vl AR v EE R

Breeders are calling for the notion of propagating material to explicitly

include harvested material liable to being used as propagating material &F
P IFF SEGERA R B AE 2 B 6 355 W] i AR ST SR A R




Scope of PVR
PVRYE &

Authorization of the holder required for the following acts [Art. 14(1) UPOV Convention]:

THT AT EITA &R [UPOVAZIEE14 (1) %]

Conditioning for | Offering for sale,

the purpose of selling or other , / '
propagation marketing /Importing W\entlomed
purposes

T2 B i B HRsutD LA _E B BT

Exporting




Article 14 UPOV [Scope of the breeder’s right]
UPOV S 1455 [ Z5FH# HIBCRYE il

52 oy e AL
(1) [Acts in respect of the propagating material]l (a) Subject to Articles 15 and 16, (1) %‘ﬁﬁij*’l’*aaéf;ﬁu .
the following acts in respect of the propagating material of the protected variety shall require (a) *EEI’E% 15%5% 16%, [J\F%fﬁu 1}6% T

the authorization ofthe breeder: SRR R P A R ALY
(1) production or reproduction (multiplication), Ijil @
(i) AEF=EciAr (5D
(i) FFEIHHT
(1v) selling or other marketing, E 1\15 >%§%§ﬂ:§i%m%%%
(v) exporting, (v) Hj ] - a .
(vi) importing, (vi) #
(vi1) stocking for any of the purposes mentioned in (1) to (vi), above. (vii) y\j [J\J:%Iﬁ H E[’xjﬁﬁﬁ%ﬁ
(b) B R 2 A AN PR A AR H 4524
(2) WOERM RIS
rcfcmgj ?tn i[:?tTnflJ: ;Sq!llif?v?{; I:;If? ”:;‘:::9: ;I;I;; j;'fi(:lﬂrciu:ifi::ftzaifij li'i‘li‘??ﬂll f’;ﬁ;"iﬁ;;‘:f v *E:J:E %JS%S% 16% ; (1 ) (EJL} EI:I %
entire plants and parts of plsmt:fr c-liaiﬁed through thI?: unauthorized use of pqrc:-pagalinz Iﬁﬁﬁﬁ 3:['[&)&(7[%*"" @jﬁ*ﬁi@%ﬁiﬁﬂ ﬁl%ﬂﬁ
material of the protected variety shall require the authorization of the breeder, unless the tl:@, X{H%EFF'%%*%ﬁﬁ*ﬁ*#ﬂi%%*ﬂﬁg’fﬁﬁﬁ %‘%g

breeder has had reasonable opportunity to exercise his right in relation to the said propagating %:%EP% E(Jilggzjl;/z’ Ig/%;“;%:%,;l]% aééﬁé\fﬁ E(M;}‘L

material. X B BT E 7 AUA

(1) conditioning for the purpose of propagation,

(111) offering for sale,

(b) The breeder may make his authorization subject to conditions and limitations.




The “cascade’ principle

Propagating material

FIEA L

Primary protection
B AR

Harvest

&S

1st step of seconaary
protection

"R E D

Product
rErE

24 step of secondary
protection

TIRIRPIEE P




The conditions of the secondary protection
CIRERAHI 26D

Unauthorised use * The V‘l'g//\t must be in force/ BRIV ZA RN

B * Acts falling under the scope of the PVR / J& T
ARIEBLRIAE PVR3E (147 N

Reasonable - -
opportumitg to * Awareness of the infringement/ ZHE N

exercise the right e Effectiveness of the enforcement tools/ $#3:T. E
1 AR
ErBE AT BRUR O 2 :




Cascade regime in the EU BR (FREEBRIIZIHLAE]D

Avrticle 13 BR:

A CPVR shall have the effect that the holder shall be entitled to effect the acts in paragraph 2. / CPVRF.H A
R NA RS 55 255 AT i AT I 20

[PRIMARY PROTECTION REGIME] The following acts in respect of variety constituents, or harvested
material of the protected variety shall require the authorization of the holder: Production or reproduction
(multiplication); [...] Selling or other marketing; [...] / [HIZARY I BE] R HIM S5 CRAP St AR it B s 43 BOBOIR A4 R
178, BEFFHENRR: AP sl E s (B 5 [ 1B a4 -]

[SECONDARY PROTECTION REGIME] The provisions of paragraph 2 shall apply in respect of harvested

material only if this was obtained through the unauthorised use of variety constituents of the protected

variety, and unless the holder has had reasonable opportunity to exercise his right in relation to the said

variety constituents. / [ G OrI I 55255 BURLE S0E HI T ARG AZAUE H I 52 DR db RSk AT 8L, - BRARFFT AT & 22 AL
ST Pk el RS o3 B




Nadorcott (C-176/18) CJEU Preliminary Ruling
[k BV e

Preliminary Questions referred to EU Court of Justice by Spanish Supreme Court
/ VOHEA B e B S A R BRIV B (A0 1] 7t

Landmark ruling: the scope of Community Plant Variety Rights has been clarified
/ PRETERR: IR T AR AR L

> Practical Impact in the field of Enforcement/ HHi% s i) S bR

The cascade-protection system: hierarchic articulation between a “primary protection’ regime,
concerning variety constituents, and a “secondary protection” regime, cd
material / SR H L — BRI GBI RIS HE R, FE W SR




Nadorcott (C-176/18) CJEU Preliminary Ruling
[k VA B

+  Distinction between Enforcement of 3&#IHAT 2 8 I X Fi]

Rights relating to variety constituents / 5 i F B KB
Rights relating to harvested material /58 B X HFIECH]

In the case of harvested material, title holders only have the
right to authorise/prohibit acts relating to such, where the
2 conditions of Article 13(3) BR are met XTTUHMEL, ATA
N HRBEERLHL3 (3) FFH2DFARITE O T A AP/ 515 3
MR BIAT N




Recommended Readings A1)

International and EU Plant Variety Rights system / EEFrAIEKHE
FELH o T L1

- Wiirtenberger, G., Ekvad, M., van der Kooij, P., and Kiewiet, B
European Union Plant Variety Protection. Oxford University Pres
(2015, 2d Ed.).

- Sanderson, J., Plants, People and Practices: The Nature and History
of the UPOV Convention (2018). Cambridge Intellectual Property and
Information Law, Cambridge University Press.

Notion of Novelty / FBHEME:
- UPOV Explanatory Notes on Novelty
Notion of Variety of Common Knowledge / B.5NFHFHEE:

- UPOV Document Section TGP/4a.3.1: Consideration of All Varieties
of Common Knowledge in the Examination of Distinctness

Protection of Propagating and Harvested Material / E5HE 53R
MR ORI -

- UPOV Explanatory Notes on Harvested Material
- UPOV Explanatory Notes on Propagating Material



CPVO

Community Plant Variety Office

Community Plant Variety Office
3 Boulevard Maréchal Foch
49000 ANGERS — FR

Contacts
Tel: (+33) (0) 2-41.25.64.00
E -mail;

COMN 1 artin ez-lopez{@cpvo.europa.eu

Join us on...

y @CPVOTweets
Linked @}
@ YouTube

...and subscribe to our new
Digital Newsletter




